WELLIAM D. PHILLIPS
(202) 835-3153

Mr. Willlam Caton
Acting Secretary

EX PARTE UR LATE FILED
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RECEIVED
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February 18, 1994
FCC MAIL ROOM

Federal Communications Commission
1919 M Street N.W., Room 222
Washington, D.C. 20554

Re: EX Parte Presentation - PP Docket 93-253

Dear Mr. Caton:

On February 9, 1994, Cook Inlet Region, Inc., ("CIRI") made an oral gx parte
presentation to FCC General Counsel Willlam Kennard in the captioned rulemaking
proceeding. On February 9, 1994, CIRI submitted to Mr. Kennard the attached written
ex parte presentation, the substance of which was the same as that of the oral
presentation. Pursuant to 47 C.F.R. 8§ 1.12086, two copies of this letter and attachment

are being filed.

If any questions arise, please contact the undersigned.

Sincerely, c

7 /74

William D. Phillips
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WILLIAM D. PHILLIPS
(202) 335-3153

February 11, 1994

William E. Kennard, Esq.

General Counsel

Federal Communications Commission
1919 M Street, N.W. - Room 614
Washington, D.C. 20554

Re: PP Docket No, 93-253: Competitive Bidding
Dear Mr. Kennard:

On behalf of Cook Inlet Region, Inc. ("CIRI"), we would like to express our
appreciation for the time you took in meeting with us to discuss the FCC’s
consideration of rules concerning competitive bidding for FCC licenses. As we
discussed during that meeting, should the FCC, due to its constitutional concerns, elect
not to adopt bidding preferences for the minority and woman-owned businesses
enumerated by Congress in the newly enacted Section 309(j) of the Communications
Act, the Commission can remain true to the intent of Congress by limiting bidding
preferences to business concerns owned by those who are socially and economically
disadvantaged.

As we also discussed, were the Commission to adopt this approach, it would not
be required to develop its own standard for determining disadvantage. Rather, it could
employ the criteria already established by the U.S. Small Business Administration
("SBA") for determining whether a business is disadvantaged for purposes of admission
to the SBA Minority Small Business and Capital Ownership Development Program,
known as the "8(a)” program.

The Commission could simply incorporate by reference into its Rules the
following SBA regulations which establish the criteria for a determination of
disadvantage: 13 C.F.R. 8§ 124.105 (“Social Disadvantage"); 13 C.F.R. § 124.106
("Economic Disadvantage®); and 13 C.F.R. § 124.112 ("Concerns owned by Indian
tribes, including Alaska Native Corporations”). Copies of those regulations are attached
hereto.



William E. Kennard
February 11, 1994
Page 2

The SBA’s definition of social disadvantage includes those individuals who can
demonstrate that they have been "subjected to racial or ethnic prejudice or cultural bias
because of their identities as members of groups without regard to their individual
qualities.” 13 C.F.R. § 124.105(a). Individuals can meet that test by demonstrating
either that they are members of one of the racial/ethnic groups enumerated in that
section, or that, although not members of such a group, they have nevertheless suffered
the effects of prejudice, bias or discriminatory practices which have negatively impacted
their entry into or advancement in the business world.

The SBA's test of economic disadvantage is found in two separate sections. The
test for economic disadvantage in Section 124.112 applies to business concerns owned
by Indian tribes and Alaska Native Corporations (such as CIRI), and the test in
Section 124.106 applies to all other business concerns. Those tests employ objective
economic and financial criteria. It should be noted, however, that Congress has
determined that Alaska Native Corporations such as CIRI are presumptively
"economically disadvantaged” for purposes of these SBA regulations. See 43 C.F.R.
8§ 1626(e), which is attached, along with language from the House Report adopting that
statute.

Some parties commenting in this proceeding proposed that the Commission limit
bidding preferences to “small” businesses regardless of economic disadvantage. Some
proposed to use SBA standards under which a business is small if it meets one of two
tests: (1) it has a net worth of not more than $8 million and an average net income for
the preceding two years of not more than $2 million (13 C.F.R. § 121.802(a)2)i); or (2)
it meets the size standard linked to the Standard Industrial Classification ("SIC") codes
(13 C.F.R. § 121.802(a)2)ii). CIRI agrees with the assessment of the FCC Small
Business Advisory Committee that neither standard is appropriate in this case.
Nevertheless, should the Commission adopt any form of the SBA's income or size
standards, it must also adopt the SBA's affiliation rules to guard against circumvention
of those standards. Those rules are found at 13 C.F.R. § 121.401 (attached hereto).
Those affiliation rules do not apply to concerns owned by Indian Tribes or Alaska
Native Corporations because Tribes and ANC’s hold assets on behalf of individual
Native Americans who clearly meet all of the applicable standards for “economically
disadvantaged" status.

CIRI appreciated the opportunity to discuss these issues with you. Should you
have any questions about what we have presented, please do not hesitate to contact me.

Sincerely, N

4l 2,7,

William D. Phillips
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43 § 1628 PUBLIC LANDS Ch. 33

§ 1626. Applicability of settiement benefits to other governmen-
tal benefits; food stamp program

principal offisers. S
(3) No provisien of this subsection shall— : . o

(A) presinds s Pederal agency or instrementality from standards for:
in paragraphs (1) sad (%), or

’:)mmublm.ﬂmbh“um&,
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ALASKA LAND STATUS TECHNICAL CORRFECTIONS
ACT OF 1992

P.L. 102415, see page 106 Stat. 2112
DATES Or CONSIDERATION AND PASSAGE

House: July 27, 1992
Senate: October 1, 1992

Cong. Record Vol. 138 (1992)

House Report (Interior and Insular Affairs Committee)
No. 102-673, July 21, 1992
{To accompany H.R. 3157)
Senate Report (Energy and Natural Resources Comnmee)
No. 103-349, Juiy 30, 1992
{To accompany 8. 1628]

The House bill was passed in liew of the Senate bill. The House
Report (this page) is set out below.

HOUSE REPORT NO. 102-473
(page 1]

Purross AN Susaary

The purpese of H.R. 3157, as amended by the Committes on Inte-
mmmmnhummwmmmm
of the Alaska Native Claims Settlement Act and

pro-

thoAhthmdlnuunLutwm.ndto
vide for conveyance of certain lands within the State of Alaska.
BacxGaouns AND Nexp

numm.uwammunm

mentation of law concerning the allecation and management
lands in Alaska and the laws which affect Alaska Natives. The

1450
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LEGISLATIVE HISTORY
HOUSE REPORT NO. 102-673

This section eliminates language in the original conveyance
which has clouded university title. It would not affect the l-!orest
Service lease for the Peunbug p?rt .

Section 10 amends section 2%e) A.P{CSA to clarify that Alaska
Native corporations are minority and economically disadvantaged
business enterprises for the purposes of implementing the SBA pro-
grams.

Section 15(e) of the 1987 Amendments to ANCSA (Public Law
100-241) provided that Alaska Native corporations shall be defined
as minority business enterprises for as long as a majority of both
the total equity and total voting > of the corporation is held
holders of Settlement Common and by Natives and 8
ants of Natives.

This section would further clarify that Alaska Native corpora-
tions and their subsidiary compenies are minority and economical-
ly disadvantaged business enterprises for the purposes of qualifying
for participation in federal contracting subcontracting pro-

ams, the la of which include the SBA 5(a) p. and the

rtment of Defense Small and Disadvantaged Business Pro-
gram. These programs were established to increase the perticipa-
tion of certain segments of the pepulation that have historically
been denied access to Federal precurement opportunities.

While this section eliminates the need for Alaska Native Corpe
rations or their subsidiaries to preve their “economic’ disadvan-
tage the corporations would still be required to meet size require-
ments as smal] businesses. This will continue to be determined on
a case-by-case basis.

Section 11 amends section 29(g) of ANCBA to clarif‘y that Alaska
Nstive corporations, like Indiam tribes, are exempt (rom the 1964
Civil Rights Act. It allows Alagha Native rations, pertner-
ships, joint ventures, trusts or affilistes in which the Native corpo-
ration owns not less than 25 per centum of the equity to hire their
shareholders or other Alaska Natives without discrimination under
the Civil Rights Act.

Section 12 amends section 908 of ANILCA to reinstate 50 Native
allotment applications made on or before December 18, 1971 within
the boundaries of the National Petroleum Reserve—Alaska (NPRA)
and directs the Secretary of the Interior to make a determination
of the applications within 180 days. Where land has been selected,
interim conveyed or patented to a village or regional corporation,

(pege 20)
the Secretary is authorised to ascept reconveyance and reduce
charged against their entitiement.

In 1923, lands were withdrawn for NPRA. Interpretation of
whether this withdrawal g,cldd issuance of Native allotments
in this area was settled by Comgress in 1960 in section 905 of
ANILCA by approving alletment gluthu for lands within
NPRA which were ing befere the Department on or before De-
cember 18, 1971 ite the intemt of section 905 of ANILCA,
many lands for which allotment applications had been submitted
were airesdy selected and interim conveyed to Native regional and
village corporations.

g

1456



13 CPR Ch. | (1-1-93 Edition)

Derintrions

9121401 AfMllation.

(8) General rule. (1) Except as other-
wise noted, sine determinations
inciude the appifcant concern and all
its domestic and
Moreover, all

foreign affiiiates.
affiliates, regardiess
whether organised for profit, must be

as otherwise
concerns are affiliates

smoll Business Administretion

esch other when either directly or in-
directly
(1) One concern controis or has the
wer to control the other, or
(i) A third party or parties controis
or has the power to contrel both, or
(iii) An identity of intsrest between

ape. Portfolio or client conesrns owned
in whole or substantial part by invest-
ment companies or develop-
ment companiss under the
Small Business Investmnent Act of
1968, az amended, or by Investment
Compenies registered under the In-

aNidation. (1) Every business conostn
is considered to have one or more par-
ties who directly or indirectly control

2
;
|
|

%
|
E

ownership.
cer or key employee positions; contrac-

§122.400

tual or other business relations; or
:gmblmtlom of these and other fac-
rs.

(3) Control can arise through man-
agement positions where a concern's
voting stock is so widely distributed
lt’l::t c‘;x‘o effective control can be estab-

!::a’ll- In a corporation where the offl-

(d) Identity af intlerest detween and
among persons as an afYiistion deter-
minant. Affilistion can arise between

concern. In determining who controls
or has the power to control a concern,
persons with an identity of interest
may be treated as though they were
one person.

(e) AMNiiation through stock asoner-
ship.(1) A person is presumed to con-
trol or have the power to control a

he or
or has the power to control 50 percent
or move of its voting stock.
(2) A person is presumed to control
or have the power to control &
th&uﬂ:m«
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